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Insurance companies are nujar corporations. They can handle a loss and seill su
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Lud off and unable w find jobs, Peaple will always need insurance, and therefore insurance companies will always he

around and will probably alwiys be muking money. So why should the juror — an average American — want 1o help the

g mule-milhon dollas HISUPNCE Company recover more money, when ||Ic_'_§' themselves can' even et |..\|s'
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Case Background

The Kemnitz trial involved a ventless
outdoor fireplace that overheated and
started a fire at a homeowner’s resi-
dence. The plaintiff insurer was a large
multi-national insurer. The defendant
Fox Valley was and is a respected small
company in Wisconsin involved with
selling and installing fireplaces. The
plaindiff insurer had to prove at trial that
Fox Valley caused the fire by installing
the fireplace in an unsafe manner.
Before trial, the insurer settled with
three defendants for $625,000.00, leav-
ing Fox Valley as the sole defendant ac
trial. The settling defendants included:
(1) the framing company who framed

favor for any reason, the jurors could
simply place fault on the homeowner
or the three settling defendants and be

home in time for dinner.

Theme Development

The underlying theme of the trial
was forcing Fox Valley to finally take
responsibility for its dangerous con-
duct which could cause future fires
if not corrected. The underlying
purposes of subrogation are directly
related to this “responsibility” theme.
Wisconsin courts allow subrogation
actions in part to place responsibility
on the wrongdoer who is primarily
responsible for the loss. General Accident

The idea is not to over-emphasize
the subrogation aspect of the case.
The idea is to weave the purpose of

subrogation into the theme of the case

in the fireplace; (2) the utility installa-
tion contractor who failed to hook up
a high temperature safety limit switch;
and (3) the contractor who either deliv-
ered the fireplace to the construction site
or installed the fireplace depending on
who you believed. In Wisconsin, settling
defendants are listed on the jury verdict
form. Fox Valley, like many non-settling
defendants in Wisconsin, attempted to
push fault onto the settling defendants
and onto the insured during trial. There
were strong arguments against the set-
tling defendants which increased the
risk that the jury would perceive the
property insurer as greedy in seeking a
recovery against a party not responsible
for the fire. If jurors did not want to
reach a verdict in the property insurer’s

Ins. Co. v. Schoendorf & Sorgi, 202
Wis.2d 98, 549 N.W.2d 172 (1991)
(citations omitted). This theme and
purpose, in turn, ties in perfectly with
the importance of the jury system as
a key component of self-governance
and to jurors acting as the community
conscience in determining and driv-
ing proper conduct within our sociery.
Subrogation actions are, therefore,
consistent with the value this country
has placed on accountability and self-
governance since its inception and the
jury plays a critical part in all of this
when it decides subrogation actions.
The idea is not to over-emphasize
the subrogation aspect of the case. The
idea is to weave the purpose of subroga-
tion into the theme of the case so that,

when the jury deliberates, the plaintiff
jurors have good arguments to coun-

ter defense jurors who do not want to
award the insurer money.

Voir Dire

For the Kemnitz trial, our team
designed specific voir dire questions
to determine whether any of the jurors
had any bias against insurers in the
context of a subrogation action. We
did not start with this line of question-
ing but introduced it in the middle
of voir dire. We used the following
introductory paragraph and series of
questions:

One of the plaintiffs in this case is
a property insurer. The property
insurer met its responsibility in this
case to Dr. and Mrs. Kemnitz. The
property insurer did not cause this
fire and is not responsible for the
fire. The property insurer is seeking
fairness and justice and Wisconsin
law allows these subrogation cases
to be decided by jurors so that you
can place fault on the party who
is primarily responsible for this fire.

e What trouble would you
have with being fair to the
property insurer under these
circumstances?

¢ Who here would tend to favor
the responsible party over the
property insurer?

In our case, none of the prospec-
tive jurors volunteered that they would
favor a responsible party over a property
insurer. The questions were designed to
find a juror who did have strong nega-
tive feelings about insurers so we could
strike that juror.

We are certain that some of the
jurors who would favor a responsible
party over a property insurer simply
remained silent. We agree that voir



dire questions should be designed to
gather information to be used when
exercising peremptory or cause chal-
lenges and not only to condition or
to persuade, particularly in this tort
reform environment. In our experi-

ence, the trial court in a property
subrogation case has never explained
to the jury the simple purpose of

of subrogation actions. In subrogation
cases, defense attorneys often attempt
to highlight the fact that the plaintiff
is a property insurer throughout the
trial. The exploration of plaintiff tac-
tics to combat those efforts is beyond
the scope of this article. However, at
trial plaintiff's counsel should rtake
advantage of their first opportunity of
addressing the jury by discussing the
important purpose of subrogation.
s education not only empowers

o dampens later efforts

unsel to minimize the

he case because a

Opening

Unlike personal injury actions, the trial
lawyer in a property recovery case does
not want to convince the jury that the
case is primarily about damages. In most
property recovery cases, the trial lawyer
wants to convince the jury that the case
is primarily about the jury making the
defendant accountable for its unsafe
conduct. Even if there is a dispute
regarding damages in the case, we do
not spend a lot of time on that dispute
during the opening. We wait until the
jury has fully absorbed the liability case
before arguing the damages case. We
argue the damages case during witness
testimony and in closing, We do this




for several reasons. Jurors are concerned
about who gets the money and whether
awarding money is an effective resolu-
tion. The fact that a property insurer
rather than an injured person is getting
the money can take the jury’s attention
away from the theme of “responsibility.”
During the opening, we want to remain
focused on the theme. If the plaintiff
jurors prevail during deliberations and

“Lawyers are born liars.” This quote
from a mock juror who was being
videotaped has always guided how we
shape our openings. For the Kemnitz
case, a simple adjustment to this state-
ment might be appropriate: “Lawyers
are born liars and the liar wants me to
give money to an insurer?” How do you
persuade someone who thinks you are a
liar? You let the evidence speak for you.

Save the rhetorical flourishes for
later in the opening after the jury
has already on its own begun to make
the logical connections between
the facts and your rhetoric.

persuade the others that the defendant
must be held responsible, then the fact
that the plaintiff is a property insurer
will make no difference. Damages will
follow because damages are the only way
the jury can communicate its message to
the defendant that unsafe conduct is not
acceptable in this community.

Start slowly, respectfully and methodi-
cally and build trust with the jury. In
our opening at trial when we stated Fox
Valley promised to install the fireplace,
our paralegal pulled up the contract
to display on the projector screen and
highlighted the promise. When we said
in opening that the fireplace was not

installed safely, we rolled in the actual
fireplace on a dolly and showed the
jury the evidence to back up our state-
ments. When we said in opening that
the defendant sent servicemen out to
service the fireplace, we displayed the
emails and highlighted the proof.

We do not presume to make every
logical connection for the jury. The jury
will start making logical and emotional
connections and these connections are
stronger when made by the jurors. For
example, the defendant sent out service-
men who performed tests in response to
a high flame customer complaint. The
tests established that the gas pressure was
proper and that the pressure regulator
was working. After doing these tests,
the defendant told the homeowner it
was safe to use the fireplace. When we
first introduced these facts, we did not
immediately note that if the tests found
nothing wrong with the fireplace, then
the defendant had not explained the
high flames and should not have told
the homeowner it was safe to use the
fireplace. We let the jury puzzle over this
while we went on with the story.

Save the rhetorical Aourishes for later
in the opening after the jury has already




on its own begun to make the logical
connections between the facts and your
rhetoric. These arguments should be
directed to the “responsibility” theme
toward the end of the opening and
should be brief. It is at this point of the
opening that you can make the con-
nection again berween accountability,
subrogation and the jury’s role:

Now, we will prove that the defen-
dant caused this fire by failing to
verify proper clearances and fail-
ing to discover that the high safety
temperature limit switch was not
hooked up. The defendant has not
accepted responsibility for these
mistakes and continues to this day
to refuse to accept responsibil-
ity. You will hear the defendant
attempt to place blame on its sub-
contractors, on the framers and
even on the homeowners who
were exposed to great danger in
this case. And, (pause here), you
will hear that the defendant con-
tinues to believe its conduct was
acceptable. The Court will instruct
you that if we prove that the
defendant caused this fire, then the
law requires that you place respon-
sibility on the defendant. The law
allows the property insurer to bring
these lawsuits for this very reason,
so that you the jury, and not the
defendant, can be the sole judges
of what is and what is not safe con-
duct in our communi ties.

Evidence Phase

Keep the focus of the jury on the
“responsibility” theme through the
property insurer’s case in chief and
through cross examination of the
defense witnesses. It is during this
phase that you can begin to weave in
the consequences of irresponsible con-
duct. It was Fox Valley’s unjustified
reliance on others who were not shown
to be fit to confirm safe installation that
caused this fire. This was particularly
problematic because the dangerous
nature of the improper installation was
hidden from the homeowners. The
Kemnirz fire started in the wall cavity
just opposite the insured’s bedroom
which meant there was no smoke build
up in the bedroom to trigger a smoke
alarm. Dr. and Mrs. Kemnitz were
sleeping at the time the fire started and
could have continued sleeping until it
was too late. The Kemnitz’ dog started
barking at the sound of the fire in the
wall cavity. The barking woke Dr. and
Mrs. Kemnitz and they were able to
escape unharmed.

There was a dramatic picture taken
after the fire showing how the walls and
ceiling had collapsed onto the Kemnitz’
bed. See Figure A. There was fire debris
on the bed and it is easy to imagine
burned bodies below that fire debris.
We did not have the insured make this
connection for the jury. We did not

have any witness make this connection
for the jury. We just used this photo-
graph during the Kemnitz testimony,
during our expert testimony and with
our damages expert. In creating the
scene diagram for the case, we made
sure this bed was in the diagram. See
Figure B. In post verdict interviews of
the jury, it was clear that the jury made
this connection.

Closing Arguments

In closing, we reminded the jurors that
the right to a jury trial is, at its core, a
right of our own community to judge
the conduct of the parties as measured
by the community’s conscience as to
what is right and what is wrong. The
jury was reminded that this right was
one that was denied by King George
and the denial of this right is one of
the fundamental reasons for our fore-
fathers to declare their independence
from Great Britain as stated in the Dec-
laration of Independence. Explaining
the juror’s role in this context serves
to empower them with a noble and
historic purpose which tends to put
them in the right mindset to judge
what safe conduct is and what is unsafe
conduct. The idea is again to emphasize
that the trial is about responsibility, not
about an insurance company trying to
get their money back.
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It is also advisable at the outser to
echo the opening statement that the law
calls for this type of litigation because
the law requires that the party primar-
ily responsible for causing damage to
another be held responsible for the
damage. Cloaking the insurance com-
pany’s action in the protection of the
law is a very persuasive way to battle the
reluctance of jurors to award money to
an insurance company.

The closing also emphasized that
despite all the evidence on why this fire
started, Fox Valley still had not learned
its lesson and continued to do business
the same way. The closing invited the
jury to consider how many other homes
were ticking time bombs that could
erupt into flames without warning to
the homeowners given that Fox Valley
considered their practice as commer-
cially acceptable. By phrasing the idea
in this fashion, we were able to avoid
violating the rule against asking the
jurors to put themselves in the position
of one of the parties, yet still evoke a
similar emotional response.

Closing argument rebuttal is a very
powerful tool. We knew that Fox Valley

subrogator

was going to blame others for the fire.
We also knew that the defense would
remind the jury that the homeowners
had gotten paid by insurance and that
this was really the insurer’s case. There-
fore, in rebuttal we reinforced our theme
that the law calls for this kind of case
because we, as a society, demand that
one primarily responsible for harming
another should pay for the damages he
causes. Despite this, Fox Valley was con-
tinuing to do business as usual. Then
we stated that the only way Fox Valley
would learn this important lesson on
how to fully install a fireplace was by
entering a substantial verdict against
it. The conscience of the community
needed to be heard through a verdict so
that Fox Valley and any others who may
be doing business like this would know
that this practice was unacceptable.

In the end, it did not matter that the
party harmed in this case was an insur-
ance company because the issue was
bigger than any one plaintiff, insurer
or not. The message was implicit so
as not to violate any courtroom rules
against punitive damage arguments, yet
inescapable. Though the mechanism of

justice in this matter involves the injury
of the one, the results of such justice can
protect the many. After all, isn’t that
what subrogation is all about?

Conclusion

Itis often said that good strong themes
must be used and reinforced for good
trial results. We have provided what
we believe are some such themes
which can be used to great advantage
even if the named plaintiff is an insur-
ance company. Despite much rhetoric
these days about tort reform and the
poisoning of jury pools with such
rhetoric, it is important to note that
most jurors want to do the right thing.
They want to be able to vore based on
their conscience and rest easy thart at
the end of their service that they have
done justice, without passion or preju-
dice. Even large insurance companies
can benefit from this desire if the case
is developed and presented in an orga-
nized fashion such that the evidence
presented speaks to these themes.






